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BeforeSTEELE, Chief JusticelHOLLAND, andJACOBS, Justices.
ORDER

This 18" day of March 2012, upon consideration of the partbriefs
and the record on appeal, it appears to the Cloartt t

(1) The appellant, Dawann Dixon, filed this appdéam the
Superior Court’s denial of his first motion for posnviction relief. Dixon
raises a single issue in his opening brief on dppdach was not raised in
the postconviction motion he filed in the Super@wurt. The interests of
justice do not require us to consider this claimtie first instance.
Accordingly, we affirm the Superior Court’'s denadlpostconviction relief.

(2) The record reflects that a Superior Court jooyvicted Dixon

in 2009 of first degree assault, possession of raarin during the



commission of a felony, and possession of a firelayma person prohibited.
The Superior Court sentenced Dixon to thirty-eigletars at Level V

imprisonment, to be suspended after serving tensyéa a period of

probation. This Court affirmed Dixon’s convictioaad sentence on direct
appeal:

(3) Dixon filed his first motion for postconvictiorelief in the
Superior Court in April 2011. Dixon raised thressues in his motion,
claiming that: (i) the State failed to prove eitltbat the victim’'s gunshot
wound to his leg created a substantial risk of ldeat caused serious
physical injury or that Dixon had acted recklessltyen he shot the victim;
(ii) trial counsel was ineffective because he damd that the victim had
suffered a serious physical injury; and (iii) thi&lt court committed plain
error in not declaringsua sponte, a judgment of acquittal on the first degree
assault charge. The Superior Court concluded thab» claims either
were procedurally barred or without merit. Thipeal followed.

(4) Dixon raises a single issue in his openingflore appeal. He
contends that his trial counsel was ineffectiveféoling to introduce other
statements made by Tosha Hackett, a 9-1-1 callerdihnot testify at trial,

to the investigating officers in the case. Accogdio Dixon, if Hackett's

! Dixon v. Sate, 996 A.2d 1271 (Del. 2010).



other statements had been presented at trial, utdMoave made clear that
Hackett's 9-1-1 call was “testimonial” and thus dna@ssible under the
Confrontation Clause.

(5) First, we note that Dixon failed to raise amguanent in his
opening brief challenging the Superior Court’'s dem with respect to the
postconviction claims he raised below. Thus, he Waived any right to
review of those claims on appéalMoreover, because Dixon failed to raise
any argument concerning Hackett's statements iptistconviction motion
he filed in the Superior Court, this claim may ohi/reviewed on appeal for
plain error®

(6) Under the circumstances, we find no reason ustify
consideration of Dixon’s claim for the first timex@ppeal. In his direct
appeal, Dixon argued that the audiotape of Hacké&1-1 phone call was
inadmissible hearsay and violated his constitutionghts under the
Confrontation Clause. We rejected Dixon’s clairfisging that the 9-1-1
call fell within the excited utterance exceptiortite hearsay rule and that its
admission into evidence did not violate his consithal right to confront a
witness against hirh. To the extent that Dixon is attempting to reartjus

ruling by recasting the issue as an ineffectivéstasce of counsel claim, the

2 Murphy v. Sate, 632 A.2d 1150, 1152 (Del. 1993).
3 See Del. Supr. Ct. R. 8 (2012pelesus . Sate, 655 A.2d 1180, 1198 (Del. 1995).
* Dixon v. Sate, 996 A.2d at 1277-78.



Court is not required to reconsider a previousludidated claim simply
because it has been refined or restate&ccordingly, consideration of this
claim is not warranted in the interests of justice.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Randy J. Holland
Justice

® Skinner v. Sate, 607 A.2d 1170, 1172 (Del. 1992).



